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LITIGATION UPDATE
ARIZONA SUPREME COURT REJECTS PRACTICABLY
IRRIGABLE ACREAGE STANDARD FOR ALLOCATING INDIAN
WATER RIGHTS

E. BRENDAN SHANE*
In the latest installment of the water rights adjudication for
Arizona's Gila River system, the Arizona Supreme Court entered
"uncharted territory" by rejecting the widely accepted legal standard
for quantifying Indian water rights.1 The court, reviewing a 1988 trial
court decision that applied the practicably irrigable acreage ("PIA")
standard for quantifying water rights on Arizona Indian reservations,
determined that the formulaic PIA approach was inequitable and
economically unrealistic.3 In its place, the court fashioned a multifaceted test and then remanded to the trial court for implementation.
As discussed in Water Rights and Gila River III: The Winters Doctrine
Goes Underground, ("Gila River III")f the Gila River general adjudication
began in 1974 and, since 1990, has focused on the interlocutory review
of six specific issues.' Gila River III discussed Issues Four and .Five
concerning federal reserved water rights to groundwater and the
relative protections afforded federal versus state fights to
groundwater.' The most recent installment of the Gila River cases,
Gila River 1V, addressed Issue Three: "'[w]hat is the appropriate
standard to be applied
in determining the amount of water reserved
7
for federal lands?"

t E. Brendan Shane, Water Rights and Gila River III: The Winters Doctrine Goes
Underground,4 U. DENV. WATER L. REv. 397 (2001).
1. In re Gen. Adjudication of all Rights to Use Water in the Gila River Sys. &
Source, 35 P.3d 68 (Ariz. 2001) ("Gila River IV').

2. Id. at 71 (citing unpublished order of the Superior Court of Maricopa County,
Sept. 9, 1988, at 17).
3. See generally id.
4. E. Brendan Shane, Water Rights and Gila River III: The Winters Doctrine Goes
Underground,4 U. DENy. WATER L. REv. 397, 405 (2001).

5. Id. at 404-405.
6. Id. at 407. The Arizona Supreme Court addressed Issue Two in In re Gen.
Adjudication of all Rights to Use Water in the Gila River Sys. & Source, 857 P.2d 1236, 1238

(Ariz. 1993) and Issue One in In re Gen. Adjudication of all Rights to Use Water in the Gila
River Sys. & Source, 830 P.2d 442, 444 (Ariz. 1992).
7. Gila River IV, 35 P.3d at 71. For discussion of the legal derivation of federal
reserved water rights under the Winters Doctrine, see id. at 71-73; Shane, supranote 4, at
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The trial court answered this question by applying the PIA
standard used by the Supreme Court in Arizona v. California ('Arizona
I") to quantify federal reserved water rights for five reservations in
Arizona, California, and Nevada. 9 PIA defines water rights based on
the amount of water necessary to irrigate "'those acres susceptible to
sustained irrigation at reasonable costs'.""
While the Gila River IV court acknowledged the value of an
objective test like PIA, it held that flaws in the approach-when
applied to Indian reservations-outweighed the benefits. The court
highlighted three specific flaws in the PIA standard. First, a standard
based on agricultural viability is inherently inequitable-tribal water
allocations vary according to *a tribe's geographic location rather than
consideration of what it takes to support a viable homeland. Second,
while an irrigation-based standard was reasonable in the
rural/agrarian society of a century ago, strict reliance on agriculture to
support a tribal community no longer appears reasonable. As the
court noted, large agricultural projects today are "risky, marginal
enterprises. " "
Finally, use of a PIA standard undermines another long-standing
legal construct of federal reserved water rights-minimal need." The
concept of minimal need, where federal reserved water rights are
limited to the minimum quantity necessary to achieve the purpose of
the reservation, stems from the Supreme Court holding in Cappaertv.
United States.14 Cappaert clarified that implied federal reserved water
rights are limited to the "minimal need" to achieve the purposes of the
reservation. 5 The Gila RiverIVcourt held that a minimal need analysis
may be undermined by a PIA standard that "creates a temptation for
tribes to concoct inflated, unrealistic irrigation projects .......
In light of these observed flaws, the court refused to adopt the PIA
standard "as the exclusive quantification measure for determining
water rights on Indian lands." 7 In place of PIA, the court crafted a
400-404.
8. Arizona v. California, 373 U.S. 546 (1963).
9. Id. at 595. The Supreme Court applied the method again in a later phase of
that litigation. See generallyArizona v. California, 460 U.S. 605 (1983).
10. Gila River1V, 35 P.3d at 77 (quoting In reGen. Adjudication of All Rights to Use
Water in the Big Horn River Sys., 753 P.2d 76, 101 (Wyo. 1988)).
11. Id. at 78. Beginning with Winters v. United States in 1908, the Supreme Court
enunciated the concept of reservation as homeland, holding that the purpose of an
Indian reservation is to create a "permanent home and abiding place" for the affected
tribes. Winters v. United States, 207 U.S. 564, 565 (1908). However, the meaning of
home or homeland is significantly different today than it was more than a century ago
when many reservations were established and when, according to Winters and its
progeny, federally reserved rights to land and water were vested.
12. Gila River/V, 35 P.3d at 78.
13. Id. at 79.
14. Cappaert v. United States, 426 U.S. 128 (1976).
15. Id. at 141.
16. Gila RiverIV, 35 P.3d at 78.
17. Id.at 79. While rejecting exclusive application of an irrigation-based standard
for water rights allocation, the court explained that tribes could continue to include
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more subjective, multi-factor test to quantify water rights on Indian
reservations. The court directed the lower court, on remand, to
consider the following six factors, although it noted that the list was
not intended to be exclusive:"
1)
2)
3)
4)
5)
6)

a tribe's history with special regard for practices and rituals
requiring water;
a tribe's culture and the cultural significance of water to the
tribe;
the geography, topography, and natural resources available
on the reservation, including groundwater availability;
a tribe's economic base and the alternatives available to
optimize economic development and efficient use of water;
a tribe's past water use as an indication of need and of how
the tribe values water;
a tribe's present and projected population (though this
should "never be the only factor").'

In its conclusion, the Gila River IV court made clear that a bright
line standard will not dispose of the historical, political, and economic
complexities of quantifying tribal water rights. The court directed the
lower court to evaluate the factors outlined above based on "actual and
proposed uses, accompanied by the parties' recommendations
regarding feasibility and the amount of water necessary to accomplish
the homeland purpose. " 'O The court also established the standard of
review for evaluating the application of the new multi-factor Indian
water rights analysis. Under this standard, lower courts have latitude
to define which factors to consider and to identify appropriate uses of
water. " Proposed uses, upon which water rights are based, must be
shown "reasonably feasible," that is, "achievable from a practical
standpoint" and "economically sound."' As noted earlier, the goal of
the water rights quantification remains the satisfaction of the
reservation's minimal need.
The implications of the Gila River IV decision will become clear
over time. While a case-by-case analysis of water rights will be more
complicated and time-consuming than the PIA alternative, such an
approach is not unprecedented. Multi-factor analysis for quantifying
water rights has been successfully applied in the context of negotiated
water rights settlements between tribes and the federal government on
a number of occasions." Optimistically, the new mandate of Gila River
IV may dovetail ongoing litigation and negotiation efforts and speed
agricultural/irrigation projects in economic development plans. See id. at 80.
18. I&at 79-80.
19. Id. at 80.
20. Id. at 79.
21. GilaRiver/I, 35 P.3d at81.
22. Id.
23.

Id. at 79.
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the quantification of Indian water rights in Arizona. It also remains to
be seen how courts in other states and federal jurisdictions, including
the Supreme Court, will view the conclusions in Gila River IV and its
analysis of Indian water rights and the role of the PIA standard in the
twenty-first century.

